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Judicial Service Association
GCongratulates Newly Appointed

High Court Judges

List of Newly Appointed High Court Judges:

Mrs. A. Jayalakshi De Silva | Mr. M.I.M. Rizvi | Mr. D.M.R.D. Dissanayaka
Mr. A.A. Anandaraja | Ms. H.M.B.R. Wijeratne | Mr. D.M.D.C. Bandara
Mr. S.B.H.M.S. Herath | Mr. A.M.M. Riyal | Mr. S.S.K. Vithana
Hon. Chief Justice | A.M.L.S. Attanayake | Mr. D.P. Mudunkotuwa
Mr. J. Kajanideepalan | Mr. D.M.A. Seneviratne | Mr. G.N. Perera | Mr. A. Judeson
Mrs. W.K.D.S. Weerathunga | Ms. K.D.N.V. Lankapura | Mr. R.B.M.D.R. Weligodapitiya

The Judicial Service Association (JSA) warmly congratulates the distinguished judicial officers appointed as High
Court Judges by President Anura Kumara Dissanayake on 3rd September 2025 at the Presidential Secretariat, and
extends its heartfelt best wishes for their continued success, confident that they will uphold the highest standards of
justice, integrity, and professionalism in their service to the judiciary and the public.
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JUDICIAL SERVICE ASSOCIATION SECRETARY’S MESSAGE

Dear Colleagues,

It is with a deep sense of duty and gratitude that I address you as the newly appointed
Secretary of the Judicial Service Association for the remainder of 2025. I sincerely thank
the Executive Committee and all members for placing their trust in me to serve in this
capacity, following the recent transitions within our Association due to the elevation of
several of our senior office bearers to the High Court. I am honoured to accept this
responsibility and remain committed to carrying forward the important mandate entrusted
to us at the beginning of the year.

As we continue the Association's work, I'm pleased to report that we have followed up on
the initiatives already undertaken regarding the increase in salaries and allowances for
judges. We have had productive discussions with both the President's Secretariat and the
Minister of Justice and National Integration. We now await the submission of the relevant
cabinet paper by the Ministry. The Association remains committed to representing your
concerns and advocating for fair and timely resolutions on this important matter.

We are also actively engaged in discussions to ensure the secure school admittance of our
members' children for the academic year 2026. Special attention is being given to support
officers who have received recent transfers, to assist in securing new school placements
for their children.

Earlier this year, we successfully hosted the Judges' Day Out in May—a well-received
event that brought together members from across the judiciary, including the High Court
Judges Association, for a day of relaxation, connection, and enjoyment. It served as a
much-needed opportunity to strengthen our collegial ties in an informal setting.

Looking ahead, we are preparing for the Annual Conference, in collaboration with the
Judges' Institute, which will include the Judges' Gala Dinner and our signature talent
show, Rhythm of Purple. These events continue to reinforce our shared spirit and unity
beyond the bench.

We are also proud to announce that the Editorial Committee is all set to launch the annual
edition of the JSA Law Journal, which will be published and launched at the Conference,
continuing our tradition of contributing meaningfully to legal scholarship and
professional dialogue.

Our Association remains firmly rooted in its vision: to uphold the dignity and
independence of the judiciary, enhance the quality of judicial service, and promote the
wellbeing of judicial officers. Through our ongoing initiatives, support mechanisms, and
shared professional values, we aim to build a judiciary that is both resilient and respected,
serving justice with integrity and excellence.

I'look forward to working alongside each of you as we move forward together in pursuit of
these goals.

Warm Regards,

Rajindra Jayasuriya
Secretary, Judicial Service Association

THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA
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FROM THE EDITORS - A NEW BEGINNING

Following vacancies that arose in the Executive Committee of the Judges’ Association for the year
2025, a new committee was appointed in September 2025. Accordingly, we were entrusted with
the roles of Editor and Deputy Editor of the Association.

This publication marks our first initiative since assuming those responsibilities.

Shared Goals and Responsibilities

As you already know, the Hon. Judicial Service Commission has taken several progressive and
commendable steps to enhance the administration of justice. Among them are the directives
issued to dispose of items stored within court premises by 31 December 2025, and to introduce
systems that enable convenient online payment of court-related fees. All these efforts aim to
ensure that the judiciary functions efficiently and in a manner that best serves the public. As
judicial officers, we too share the responsibility of contributing to this national effort.

Our Focus in This Edition

With that purpose in mind, this issue includes several points and guidelines that may help make
your professional work easier and more effective. Some of these are new, while others serve as
helpful reminders as we continue our gradual transition toward a digitally enabled court system.
To adapt successfully, we must be prepared not only technically but also mentally, and be well-
equipped with the knowledge required for this transformation. These ideas guided us throughout
the preparation of this issue.

Reflecting on the Judicial Process

The duration of court proceedings has often been a subject of public discussion, sometimes
raising questions about the efficiency of our judicial system. However, this is not a challenge
unique to Sri Lanka — similar issues are faced globally, and yet such comparisons are rarely
discussed here. It is worth reflecting on these experiences as we work to strengthen our own
system.

Welcoming Our New Colleagues

This year has also seen several new appointments to the judicial service. To support our new
colleagues, this edition includes a set of practical guidelines specially prepared for them. We
extend our sincere thanks to Hon. Ruwan Dissanayake, a former President of the Association and
now a Judge of the High Court, for promptly providing these materials. We have devoted special
space to this section because our newly appointed officers represent the future of the judiciary.

Our Appreciation

We also wish to thank Additional District Judge Nuwan Tharaka Heenatiyangala for his
assistance in reviewing selected judgments included in this issue, and the Court Reporter team for
contributing the creative cartoons that add a lighter touch to these pages. All these contributions
have come together to produce this edition, which we are pleased to present to you.

In Closing

Our only wish is that this publication adds value, encouragement, and inspiration to your
professional life. With every edition, we hope to bring the Association a little closer — in spirit, in
purpose, and in shared commitment to justice.

The Editorial Team - Judges’ Association, 2025

THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA
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JUDICIAL SERVICE ASSOCIATION
ANNOUNCES
NEW APPOINTMENTS

The Judicial Service Association (JSA) held an
Extraordinary Executive Committee Meeting on 8th
September 2025 to fill key vacancies resulting from recent
changes in leadership. This followed the elevation of three
distinguished members to the High Court:

® Mr. Anushka Senevirathne —President
® Mr. Amalavalan Anandarajah— Secretary
® Miss Nilupulee Lankapura— Vice President (1)

The JSA extends its heartfelt congratulations to these
distinguished members on their well-deserved elevation to
the High Court, honoring their unwavering dedication,
exemplary service, and outstanding contributions to the
judiciary.

Following the resignations of Mr. Manjula Karunarathna
(Assistant Secretary), Mrs. Rajindra Jayasuriya was
appointed as Assistant Secretary at the Executive
Committee meeting held on 1st September 2025. Also after
Mr. Sirimevan Mahendraraja, who previously served as
Editor, resigned in September due to personal reason

Pursuant to the resolutions adopted at the 8th September
meeting, the following appointments were made:

President: Mrs. Lochanie Weerasinghe

Vice President (1): Mr. S. Satheestharan

Vice President (2): Mrs. Jeevarani Karuppaiah
Secretary: Mrs. Rajindra Jayasuriya

Assistant Secretary: Mr. Harshana Rathnayake
Editor: Mr. Haris Palpola

Assistant Editor: Mrs. Wasana Navarathna

The JSA remains firmly committed to supporting the
welfare and advancement of Judicial Officers and will
continue to strive diligently to promote their professional
growth, excellence, and overall well-being.

Rajindra Jayasuriya,

Secretary,
Judicial Service Association

THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA
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MEMBER
DETAILS

President

Mrs. Lochani Abeywickrama

Vice President (1)
Mr. S. Satheestharan

Vice President (2)
Mrs. Jeevarani Karuppaiah

Secretary
Mrs. Rajindra Jayasuriya

Assistant Secretary
Mr. Harshana Rathnayake

Treasurer
Mr. Ilyas Nowfal Rizwan

Editor
Mr. H.U.K. Palpola

Assistant Editor
Mrs. Wasana Nawarathna

Web Master
Mr. Keerthi Kumburuhena
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SUMMARIES

2025 Volume I1-01

1. The officer-in- Charge Police Station, Pulmoddai

and Another Vs Siyapatha Finance PLC- SC Appeal
62/2025 decided on 19/09/2025

Facts in Brief- The present appeal has been
instituted by the respondentsrespondents-
Appellants (hereinafter referred to as "the
Appellants") challenging the judgment of the Court
of Appeal dated 01.04.24 by which an order was
made directing the release of a vehicle that had
been confiscated pursuant to offences committed
under the Forest Ordinance and the Antiquities
Ordinance.

Questions of Law in Appeal

i. Didthe Court of Appeal errin law by its failure to
correctly appreciate and apply the provisions of
Section 40(1) of the Forest Ordinance, as
amended, inrespect of the instant case?

ii. Didthe Court of Appeal errin law by its failure to
correctly appreciate and apply the rules
formulated by Supreme Court as regards to the
‘owner' contemplated under Section 40(1) of the
Forest Ordinance, asamended?

iii. Did the Court of Appeal errin law by its failure to
consider that the Respondent was estopped
from challenging the jurisdiction of the learned
Magistrate in holding a confiscation inquiry,
belatedly during the appeal, having failed to raise
any objection atthe time of the inquiry?

Held-

i. The learned Judges of the Court of Appeal have
erroneously interpreted the provisions of the
Forest Ordinance in arriving at their decision to
overturnthe order of the learned Magistrate.

ii. Upon a careful and thorough analysis of the
material placed before the Court, itis evident that
the vehicle in question was, in fact, used in the
commission of the offence. It is further apparent
that the absolute owner of the vehicle failed to
exercise the necessary precautionary measures
to prevent the commission of the said offence.

iii. It is therefore clear and settled law that the
absolute owner cannot be considered to be the
owner as mentioned in S. 40 of the Forest
Ordinance, as the absolute owner has no control
over the vehicle.

THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA

iv. As the issue of jurisdiction was not taken as a
ground of defence during the initial proceedings, it
cannot now be introduced at the appellate stage.

Questions of Law are answered in the affirmative and
accordingly the judgment of the learned Judges of
the Court of Appeal is set aside, and the order of the
learned Magistrate dated 23.08.2017 is affirmed.

2025 Volume IT - 02

2. M.A Sumanthiran and Others Vs I.S.H.J.lllukpitiya-

SC Contempt 03/2025 decided on 23/09/2025

Facts in Brief-

On a consideration of the material placed before the
Supreme Court and the oral evidence given by the
witnesses, the Court having satisfied itself on a prima
facie basis that the 1st Respondent appeared to have
committed 'contempt of court' by willfully neglecting
to give effect to the 4th interim order given by the
Supreme Court, decided to allow the Application of
the three Petitioners that proceedings be instituted
against the 1st Respondent for having committed
contempt of court in terms of section 9(3)(a) of the
Contempt of a Court, Tribunal or Institution Act, No.
08 0f2024.

Questions of Law

Whether the disobedience by the Accused in respect
of the interim order of Court, “paralyzed Sri Lanka's
lawful ETA regime, jeopardized national data
security, and exposed the State to significant revenue
loss, thereby eroding public confidence in
governance and the judiciary?

Held

i. The Accused is a senior public servant, a head of a
government institution and leads a premier law
enforcement and regulatory authority relating to
immigration and emigration of persons from and
to Sri Lanka. He is a person who should be in a
position to comprehend the compelling need to
comply with orders of courts.

ii. Having considered the gravity of the offence
committed by the Accused, this Court decides not
toimpose a suspended term of imprisonment. It is
the courts' view that this punishment will
adequately serve to achieve the sentencing
objectives referred to in the judgment and would
adequately repair the attack on the authority of
the Supreme Court caused by the contemptuous
conduct of the Accused.

07
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Accordingly, the Accused is sentenced to a period of
two (2) years of imprisonment, which period shall
commence forthwith.

The Judgements of the High Court and the District
Court are affirmed and the instant Appeal is
dismissed without costs.

2025 Volume I1-03
3. S. Athukorala Vs M.H.M.Mubharak and Others- SC

2025 Volume I1 - 04
4. W.M.R.R.Miller alias Kopparya and Another Vs AG-

Appeal 17/2018 decided on 19/09/2025

Facts in Brief

The Plaintiff instituted the 2nd Partition case ('No.
P/273') in the same District Court only after the said
dismissal of the 1st Partition case. In the said case,
the District Court initially considered the matter
based on the principle of res judicata.The District
Court, delivering its Order, dismissed the plea of res
judicata raised by the said 2nd Defendant and fixed
the case for further trial. The 2nd Defendant filed a
Leave to Appeal application against the said Order of
the District Court, and accordingly, the Provincial
High Court of the Uva Province holden in Badulla
('High Court'), exercising civil appellate jurisdiction
dismissed such Application, affirming the Order of
the District Court.

Questions of Law in Appeal

i. Did the learned Judges of the High Court and the
learned District Judge fail to correctly apply
and/or examine the provisions of Section 75 (1) of
the Partition Law?

ii. Did the learned Judges of the High Court and the
learned District Judge fail to correctly apply
and/or examine the provisions of Section 207 of
the Civil Procedure Code?

iii. Did the learned Judges of the High Court and the
learned District Judge err by holding that the
previous action bearing No. D.C. Badulla P/9298
had not been dismissed on the merits whenin fact
the said action was dismissed inter alia on the
basis that the Plaintiff had failed to establish his
title atthe conclusion of a lengthy trial?

Held

i. Since the judgment in the 1st Partition case did
not address the parties' rights or issue a decree
under Sections 26 or 36, it does not constitute a
final determination of the parties' interests in the
land.

ii. On a careful consideration of the circumstances
of the whole matter, | have come to the
conclusion upon the special circumstances of this
case and the unique characteristics of the
Partition Law, the doctrine of res judicata should
not bar the Plaintiff from proceeding with the 2nd
Partition case.

THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA

CA/HCC 284-285/15 decided on 23/09/2025

Factsin Brief
Two Accused were found guilty for Murder at the end
of the trialin High Court.

Questions of Law in Appeal

i. Learned Trial Judge failed to comply with Section
48 of the Judicature Act relating to the adoption of
proceedings.

ii. Evidence of the sole eye-witness wholly conflicts
with the evidence of PW 2 and police evidence
with regard to the crime scene, thereby creating a
serious doubtin the version of the eye-witness.

iii. Evidence of the sole eye-witness is plagued with
serious infirmities which render the conviction
wholly unsafe.

iv. Learned Trial Judge was totally oblivious to the
highly contradictory evidence between the
prosecution witnesses and the unreliable nature
of the testimony of the said witness.

Held

i. Itisreasonable to expectthataperson of ordinary
prudence, having witnessed the murder of his
own brother, would have immediately named the
Accused to the police. The absence of such
disclosure at the earliest opportunity casts doubts
onthe spontaneity and reliability of his testimony.

ii. The delay in naming the Accused, despite the
witness's familiarity with them and the gravity of
the incident, raises serious concerns about the
authenticity of his narrative. In light of these
inconsistencies, the Court finds that PW 01's
evidence must be approached with caution and
cannotbe accepted as whollyreliable.

Appeal allowed and set aside the conviction and

sentence against the accused imposed on
01.12.2015.

08
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2025 Volume I1I - 05
5. N.Sarath Kumara Vs R.B Rathnayaka CA [PHC]
237/2019 decided on 19/06/2025

Factsin brief

Applicant had made an application to the
Magistrate Court of Embilipitiya in case bearing No.
41884/17 under and in terms of the provisions of
Section 5 of the State Lands (Recovery of
Possession) Act No. 07 of 1979 (as amended).
Respondent had raised a preliminary objection as to
the maintainability of the application.

Questions of Law in Appeal

i. Land is not a State Land within the meaning of
the Act but, a private land belonging to him in
terms of the pedigree pleaded in his showing

ii. The Respondent is not the competent authority

within the meaning of section 18 of the Act to be
read with section 22 of the Sri Lanka Mahaweli
Authority Act.

X 1/2025 Local Authorities Elections (Special
Provisions) Act

2/2025 Inland Revenue (Amendment) Act
3/2025 Appropriation Act

4/2025 Value Added Tax (Amendment) Act
5/2025 Proceeds of Crime Act

6/2025 Foreign Loans (Repeal) Act

7/2025 National Transport Commission
(Amendment) Act

8/2025 Code of Criminal Procedure
(Amendment) Act

9/2025 National Minimum Wage of Workers
(Amendment) Act

X 10/2025 Budgetary Relief Allowance of Workers
(Amendment) Act

11/2025 Budgetary Relief Allowance of Workers
(Amendment) Act

12/2025 Companies (Amendment) Act

13/2025 Bills of Exchange (Amendment) Act
14/2025 Sri Lanka Electricity (Amendment) Act

Held

Hence, the Appellant's argument that the land is not
a state land but, a private land claimed by him by
virtue of the pedigree pleaded in his showing cause
filed before the Magistrate Court of Embilipitiya,
cannot sustain at least, for two reasons; one being
that, he is precluded by section 9(1) and 9(2) of the
Act from raising such a contest on the land-the
subject matter of the application made to Court by
the Respondent being the competent authority; the &
other being that although, the Respondent-being
the competent authority does not have any burden
in an inquiry before the Magistrate so to do,
nevertheless, the land in dispute had been properly,
identified by the Respondent being the competent
authority with reference to a plan previously, made
and prepared by the Surveyor-General.
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Court of Appeal affirmed the orders of both the

learned High Court Judge of the Sabaragamuwa
Province holden at Embilipitiya and the learned
Additional Magistrate of Embilipitiya.

15/2025 Samurdhi (Amendment) Act
16/2025 Rubber Control (Amendment) Act
17/2025 Gambling Regulatory Authority Act

7 7 7 7
0‘0 0‘0 0'0 0.0

18/2025 Presidents Entitlements (Repeal) Act
19/2025 National Audit (Amendment) Act
20/2025 National Building Research Institute Act
21/2025 Convention against Doping in Sport
(Amendment) Act
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ANTICIPATORY BAIL APPLICATION
— NEW TREND -

INDIAN SUPREME COURT

However, before parting, we consider it necessary to
dwellon one aspect. A growing trend is being noticed of
individuals, seeking from this Court the concession of
bail or concession of protection from arrest, not
disclosing in the special leave petitions their
involvement in other criminal cases. In such cases
where involvement is not disclosed, on a prima facie
satisfaction that long incarceration without reasonable
progress in the trial is invading the right to life of the
accused or that the offences for which the FIR has been
registered are not too serious, notices are issued and
only thereafter, information of criminal antecedents is
being provided in the counter affidavits filed by the
respective respondents-States, as in the present case.
The result is that this Court, being the apex court of the
country, is being taken foraride.

THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA

This Court has shown leniency in the past but we think it
is time that such state of affairs is not allowed to
continue further.

We, accordingly, direct that henceforth each individual
who approaches this Court with a Special Leave Petition
(Criminal) challenging orders passed by the high
courts/sessions courts declining prayers under Sections
438/439 of the Code of Criminal Procedure, 1973 or
under Sections 482/483, Bharatiya Nagrik Suraksha
Sanhita shall mandatorily disclose in the ‘SYNOPSIS’
that either he is a man of clean antecedents or if he has
knowledge of his involvement in any criminal case, he
shall clearly indicate the same together with the stage
that the proceedings, arising out of such case, have
reached. Should the disclosure be found to be incorrect
subsequently, thatitself could be considered as a ground
for dismissal of the special leave petition.”See, Munnesh
vs State of UP (SpL to Appeal (Crl) No. 1400/2025
delivered on 03.04.2025
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Criminal Law —alibi—evaluation

The idea of a statement made by an accused person is
to ensure that the prosecution to be aware as to what
type of a defense had been taken by the accused so that
a proper investigation is done and also a proper
prosecutionis also carried out which is quite relevant to
conduct afair trial.

In the context of having to ensure a fair trial is not an
exparte affairs where only the prosecution has to lay its
cards on the table, although the prosecution has the
burden of proving in a criminal case, the accused
person by divulging his defense at the earliest
opportunity ensures that the entire investigation and
the trial are conducted without delay.

In the instant matter too, the defence of an alibi had not
been taken during the investigations and neither when
cross examining the witnesses for the prosecution. The
Accused-Appellant, has taken the defence of an alibi
onlyinthe dock statement.

Therefore, the trial judge very correctly had held that it
cannot be relied upon.

Per Justice Menaka Wijsunadera in SC Appeal No.
36/2020 decided on 24.10.2025

THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA

Criminal Law —alibi—burden of proof

A plea of alibiis a vindication in a criminal case where the
accused claims he was physically somewhere else at the
time of the alleged crime was committed, making it
impossible for him to have been at the crime scene.

Accordingly, in the legal realm, a plea of alibi serves as a
critical defence strategy that asserts the accused
person's presence in a different location at the time the
crime was committed. One fundamental principle
surrounding this pleais thatthereis no burden placed on
the accused to prove his alibi.

Instead, the onus rests entirely with the prosecution. It is
the responsibility of the prosecution to establish beyond
areasonable doubt that the accused person was present
atthe crime scene when the crime occurred.

This principle underscores the presumption of
innocence that is foundational to a justice system. The
accused person does not need to offer evidence or
witnesses to corroborate his alibi; rather, the
prosecution must work to dispel the reasonable doubt
that may arise from such claim.

Hence, if the accused pleads an alibi, the prosecution is
challenged to provide compelling evidence that negates

the possibility of the accused being elsewhere.

Per Justice Amal Ranaraja in CA HCC 222-223/2023
decided on22.10.2025
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Land Law - rei vindiactio action — claim for
improvements - mala fide and bona fide

A mala fide possessor is one who occupies or exercises
control over property in bad faith, knowing that he has
no valid title or lawful right to do so, or being in
circumstances where he cannot reasonably claim
ignorance of its unlawfulness. By contrast, a bona fide
possessor is one who, under an honest and genuine
belief founded upon reasonable justification, assumes
possession of property in the mistaken impression that
he has a valid title or right to do so. The distinction is
critical, for the law affords protection and certain
equitable remedies to bona fide possessors, while
denying such benefits to those whose possession is
tainted by mala fides.

Roman-Dutch law classifies improvements into three
categories: necessary improvements (impensae
necessariae), useful improvements (impensae utiles),
and ornamental improvements (impensae
voluptuariae). Necessary improvements are those
essential for the preservation or protection of the
property, without which the property would inevitably
deteriorate. For instance, repairing a boundary wall to
prevent collapse, installing a roof to protect a building
from ruin, or constructing drainage to avert flooding.
However, this category should be understood subject to
the condition that the owner in fact intended to
preserve the property. If the owner did not intend to
preserve the property, the expenditure cannot be
regarded as a necessary improvement. Thus, if a
possessor repaired a crumbling roof of a house which
the owner nevertheless intended to demolish and
replace with a new house, such repairs would not
constitute an improvement at all. Useful improvements
are those that, while not indispensable, substantially
enhance the value, productivity, or reasonable utility of
the property, such as putting up a permanent dwelling
on vacant land, building an irrigation system to increase
agricultural yield, or adding rooms to a house to make it
more functional. Ornamental improvements are those
made merely for decoration, luxury, or personal
gratification, such as constructing a fountain, carrying
out elaborate landscaping, or erecting decorative pillars.
As a general rule, the right to claim compensation for
improvements is confined to bona fide possessors
having civilis possessio, and does not extend to mala fide
possessors. Only bona fide possessors are entitled to
exercise the right of retention (ius retentionis) until
compensation is paid. Where improvements are
necessary improvements (impensae necessariae), both
bona fide and mala fide possessors are entitled to

THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA

compensation, since such improvements preserve the
very existence of the property, provided that the owner
intended its preservation. Where improvements are
useful (impensae utiles), only the bona fide possessor is
entitled to compensation, unless the true owner, with
full knowledge of the improvements, has stood by and
allowed them without objection, in which event the
doctrine of unjust enrichment, grounded in equity, may
permit compensation even to a mala fide possessor. It
may be relevant to note that the Roman-Dutch jurists
are divided on payment for useful improvements:
Groenewegen, Van Leeuwen, Voet, and Schorer
maintain that a mala fide possessor is entitled to
compensation for useful improvements, whereas
Grotius and Van der Keessel take the opposite view. As a
general principle, where the improvements are
ornamental or superfluous (impensae voluptuariae), no
compensationis payable.

In a rei vindicatio action, once paper title of the plaintiff
is admitted or proved, the defendant shall prove on
what right he is in possession of the property. The
burden rests on the defendant to establish the amount
of compensation, which shall be limited to either the
enhanced value of the land attributable to the
improvements or the actual cost incurred in effecting
them, whichever is the lesser. Vide The General Ceylon
Tea Estates Co. Ltd v. Pulle (1906) 9 NLR 98, Carimjee v.
Abeywickreme (1920) 22 NLR 286, Wijeyesekere v.
Meegama (1939) 40 NLR 340, Anglo-Ceylon and
General Estates Co. Ltd v. Abusalie (1954) 55 NLR 345,
William v. Attadasi Thero (1962) 65 NLR 181.

Whatever the nature of the improvement, the owner
cannot be compelled to accept improvements against
his will and thereby be forced to pay compensation. If
the owner does not need improvements, the improver
may be allowed to exercise the right of removal (ius
tollendi), provided this can be done without causing
material injury to the property, and subject to restoring
the property to its original condition. The principle rests
on the equitable notion that, while an owner cannot be
compelled to accept and pay for improvements he does
not desire, neither should a bona fide possessor be
deprived altogether of the benefit of his expenditure.
The ius retentionis and the ius tollendi thus operate as
complementary doctrines: the former ensures fairness
to the bona fide possessor by securing compensation for
necessary improvements or useful improvements which
the owner elects to retain, while the latter safeguards
the owner's autonomy by preventing the imposition of
unwanted improvements upon his property.

PerJustice Mahinda Samayawardhenain
SC/APPEAL/138/2015 decided on 22.10.2025
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Law of Divorce — Sec.19 of the Marriage Registration
Ordinance No. 19 of 1907 — Ss. 596, 597 & 602 of the
Civil Procedure Code - malicious desertion — proof of
adultery

The substantive and procedural law relating to
dissolution of marriage in Sri Lanka are primarily laid
down in Marriage Registration Ordinance No. 19 of
1907, asamended and the Civil Procedure Code. ..

In Sri Lanka divorce is fault based. Therefore, only
innocent spouse is entitled to a decree for divorce based
on any one or more of the grounds provided in Section
19(2) of the Marriage Registration Ordinance. ...

Here in order to determine whether Plaintiff-
Respondent is entitled to a decree of divorce, first it is
needed to be ascertain with whom the matrimonial fault
lies...

In the case of constructive malicious desertion, the
spouse who is out of the matrimonial home must show
that the other had acted with the intention of putting an
end to the marriage and the burden of proving such to
assert constructive malicious desertion is on the spouse
who alleges constructive malicious desertion who in this
caseis the Plaintiff-Respondent husband. ..

In my view, although civil actions are determined on a
preponderance of evidence, an allegation of adultery,
being a matter of grave significance with serious
consequences not only for the parties but also for their
offspring and the community, requires a higher degree
of proof. .. Whilst agreeing with the above dicta of
Dissanayake, J. in the said Court of Appeal case, | am of
the view that even if adultery could be construed from
circumstantial evidence, such must be founded on clear
and cogent evidence sufficient to establish a higher
degree of proof rather than mere assumptions.

Per Justice M. Sampath K. B. Wijeratne in SC/Appeal No.
0074/2025 decided on 15.10.2025

Law of Partition — parties — duty of the plaintiff to bring
all parties to the case

There are several sections in the Partition Law that
compel the plaintiff to bring all the parties who have
some claim to the land. For instance, section 5 of the
Partition Law enacts that the plaintiff in a partition action
shall include in his plaint as parties to the action all
persons who, whether in actual possession or not, to his
knowledge are entitled or claim to be entitled to any
right, share or interest to, of, or in the land to which the
action relates, whether vested or contingent, and
whether by way of mortgage, lease, usufruct, servitude,
trust, life interest, or otherwise, or to any improvements
made or effected on or to the land. It is significant to note
that the duty of the plaintiff is not limited to including
those who are in fact entitled to rights, but extends also
to those who claim to be entitled or who have effected
improvements. The plaintiff in the present case
manifestly disregarded this statutory obligation.

Per Justice Mahinda Samayawardhenain
SC/APPEAL/174/2015 decided on 10.10.2025

Sec. 10 of the State Land (Recovery of Possession) Act
No. 7 of 1979 - Sec. 5 the High Court of the Provinces
(Special Provisions) Act No. 19 of 1990 — appeal and
revision

Upon a careful reading of section 10 (2) of the Act in
conjunction with section 10 (1) thereof, it becomes
abundantly, clear without an iota of doubt that no appeal
shall lie against any order of ejectment made by a
Magistrate Court under subsection (1). Hence, right of
appeal is not available from an order under subsection
(1) of the Act.

Per Justice K. M. S. Dissanayake in CA/PHC/0155/2019
decided on 24.10.2025

THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA
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Freezing orders under the Anti-Corruption
ActNo.090f2023

(1)

()

(3)

(4)

Sovereignty in Article 3 of the Constitution includes
the right to a Government free of bribery or
corruption. The Act must be interpreted in a
manner to make this right attainable and not
merelyillusory.

CIABOC may commence a preliminary inquiry
where the commission of an offence referred to in
Section 41 of the Act is disclosed upon (i) receipt of
any information, or (ii) upon receipt of a complaint,
or (iii) ex mero motu or (iv) based on any other
material received by it. The purpose of conducting
apreliminaryinquiry is to determine whether there
exist reasonable grounds to believe that an offence
under the provisions of the Act has been
committed. An investigation may be conducted
where after the conduct of a preliminary inquiry,
CIABOC is satisfied that an offence referred to in
Section 41 of the Act has been committed.

Nevertheless, CIABOC may authorize the conduct
of an investigation without a preliminary
investigation where it is satisfied that there exist
reasonable grounds to believe the committing of an
offencereferred toin Section 41 of the Act.

CIABOC has the power to issue freezing orders as
soon as a preliminary inquiry or an investigation is
commenced.

B —
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THE JUDICIAL SERVICE ASSOCIATION OF SRI LANKA

(5)

(6)

(7)

(8)

(9)

The power of CIABOC to issue freezing orders is not
unfettered but subject to certain safeguards.
Moreover, itis designed for a specific purpose.

Freezing orders are investigative tools provided for
an effective investigation and are means to an end
and temporary in nature. Such temporary
measures are required to prevent property which
may lawfully be forfeited from being taken outside
the jurisdiction or dealt otherwise so as to make a
preliminary inquiry or investigation pursuant to the
Act an exercise in futility. The final goal is to make
them available for forfeiture as provided for in the
Act.

There was no duty on CIABOC, as a pre-condition to
the issuing of any freezing order, to have followed
the rules of natural justice by granting the
Petitioners a hearing including recording their
statement. Such an interpretation will defeat the
very purpose of freezing orders.

IABOC is entitled to make an ex parte application to
the High Court to confirm the freezing orders it may
make as well as to seek its extensions.

In terms of Section 160(1) of the Act, this Court has
been vested with writ jurisdiction only where relief
is soughtagainst CIABOC.

Per Justice Janak de Silva in S.C. (Writ) Application Nos.
03/2025,04/2025 & 05/2025 delivered on 03.11.2025
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My No:JG 161(i) (92)

JSC Circular :No179
To all Judicial Officers,
Postponement of Cases

The attention of the Judicial Service Commission has
been drawn by the president of the Judicial Service
Association to Judicial Service Commission Circular
Nos. 111 and 115 of 13.01.86 and 19.06.86 respectively,
pertaining to the application of lawyers for dates on the
ground of their having to appear before the superior
Courts.

The Judicial Service Commission has directed me to
inform you that lawyers are required to give their "free
dates" both to the Supreme Court and the Court of Appeal
enabling the Registrars to fix their cases accordingly.
Therefore, it follows that work in other courts are
accepted by them on dates on which they have no work in
the Supreme Court and the Court of Appeal.

Secretary
Judicial Service Commission

Office of the Judicial Service Commission
Colombo 12.
September 09,1993
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g
JUDGES DAY OUT - 20235

A beautiful day spent with colleagues and family escaping the hustle of daily life.
A large number of members and High Court judges participated in this,
and everyone spent the day happily and fraternally. A few photographs from the
"Judges Day Out"
held with the majority of the members of our
association on 2025.05.31
at the Jetwing Lake Hotel premises in Dambulla.
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